CITY COUNCIL MEETING

August 18, 2009


The City Council met in regular session in the Town Meeting Hall of the City of Lebanon Administration Building at Castle Heights.

**********


Mayor Philip Craighead called the Regular City Council Meeting to order at 5:59 p.m.
**********


Invocation was given by Jeff Baines, Commissioner of Public Works.  

*********


Tim Hill, Director of Floyd Family Center, led the Pledge of Allegiance to the United States Flag.

**********


Council members present:
Alex Buhler, Kevin Huddleston, William Farmer, Joe Hayes, Haywood Barry and Kathy Warmath.  Also present were Russell Lee, Commissioner of Finance and Revenue; Andy Wright, City Attorney; and Jaci Diebner, Secretary.  

**********

Motion was made by Councilor Alex Buhler, seconded by Councilor Kathy Warmath, to approve the minutes of the July 21, 2009 Regular Called City Council Meeting, and the August 4, 2009 Regular Called City Council Meeting.  

A change was requested by Councilor Buhler, regarding his statement on page 7 of the August 4, 2009 City Council Meeting Minutes to read, “Finance Manager,” rather than “Finance Commissioner.”  Councilor Buhler’s change was noted in the Minutes of the Meeting.  

Councilor Farmer noted there was a switch in page numbers--he believes it was pages 20 and 21.  Councilor Farmer advised the Council Secretary to check the pages as they are put in the Minute Book.  Councilor Farmer remarked that the Council Secretary did an excellent job on the Minutes, as the meeting was very difficult.  Councilor Warmath agreed.
Motion carried unanimously.  Minutes were approved as amended.

**********

Communication from Citizens:


1)
Jim Dunn, who resides on Blairwood Downs, had some questions and comments regarding Resolution 09-1439 on tonight’s agenda.  Mr. Dunn was curious if the Council had a list of the places which would be prohibited; and would this resolution cover all City owned property, including easements along the sidewalk?  Mr. Dunn was under the impression it would only cover parks.  Councilor Warmath stated that is not how she read it.  Councilor Barry agreed.
Councilor Barry responded, “I read it just like the legislature passed it---they put public parks, natural areas, historic parks, nature trails, campgrounds, forests, greenways, waterways or other similar public places, that is owned by a state, a county, a municipality or instrumentality thereof.  I don’t think it means the little trails along the sidewalk.”  
Mr. Dunn asked how people would know where this would be.  Councilor Barry explained signs will be posted.  State law requires that the City will have to do that.  Mr. Dunn stated you almost need a GPS system in your car to figure out where a gun permit holder can and cannot carry a gun.  He added, you could go buy groceries at the store carrying your gun, but you couldn’t eat them at the park, you would have to go to Mt. Juliet.  Mr. Dunn feels it borders on the ridiculous.  Mr. Dunn has read in the Tennessean, that gun permit holders have received the credit/blame for ruining the economy and causing tourism to go down in Tennessee.  He stressed he has seen signs in Texas that say, “No firearms allowed except by licensed permit holders.”  In other words, said Mr. Dunn, we don’t want the bad guys here, but the good guys can come in and shop.  There is a $500 fine for the bad guys.  Mr. Dunn feels that Tennessee has this backwards, by picking on the good guys and letting the bad guys go.  Mr. Dunn advised the City do the same as the County and everyone can be consistent.
2)
Anne Whitefield, of 119 Geers Drive in Lebanon, has spent 49 years in public education, being a parent, a citizen, and working for children and families.  It is those children and families who are in her heart and on her mind this evening.  She expressed to the Council, “I want to say to you, when I go walking in the Don Fox Park, the thought that we would allow guns in that area where children and families are is very, very distressing to me.”  Ms. Whitefield pointed out although Wilson County approved this legislation to allow guns in parks last evening, there is no other county that touches Wilson County that has approved it.  So, rather than being a wave of doing the right thing, it may be a wave of doing something a little different.  
Ms. Whitefield remarked of the 3,000 prisoners who have just recently been released from jail, Sunday’s newspaper carried a story about one of them who had just received his gun permit.  Several years ago, before this became an issue, she was in a store and a gentleman had his 2 or 3 year old child with him.  The child was hanging on the father’s leg and pulling on him as children do; when the child got hold of the gun in daddy’s pocket, before the father could get a hold of the situation.  She asked the Council to please take care of the children and families of Lebanon, and do not make things worse than they are.  She was raised in a military background; however, as her father explained to her, people’s rights stop when you infringe on someone else’s rights.  She appreciates the work the Council does for Lebanon.
3)
Duane Harper has worked in Lebanon for 15 years and lives just outside the City limits.  He and his family often visit the Don Fox Park and enjoy our ball fields.  Addressing the issue of guns in parks, Mr. Harper had previously e-mailed the Council, and did receive a response from Councilor Farmer, which he appreciates.  Mr. Harper is a handgun carry permit holder.  He feels there is a lot of unfounded fear and ignorance regarding handgun permit holders that has been facilitated by the media recently.  Mr. Harper declared, “Let’s get down to why I carry.  I will not allow a violent criminal to threaten my family’s life and I will do my best to not allow the criminal to determine the time and place of their death if I have anything to do with it.  Let me be clear.  Permit holders respect life.”  He explained the issue is not about guns, but about the permit holders who are authorized to carry those guns, adding, “I’m trying to understand how my behavior and the behavior of other permit holders in Wilson County is going to change our personalities as of September 1.  Will it make us more violent?  Will we be more prone to just start shooting at anyone and anything?  We’ve obviously been okay up until this point.  Why are we permit holders more of a threat than the criminals that carry weapons anywhere and everywhere that they want?  Regardless of the outcome of your vote, the violent criminals will continue to put our families and the public at risk, regardless of us.  The permit holders are not the ones to fear.  There’s going to be no mass killings at the playground.  Permit holders are not going to shoot the umpires at the ball fields if they make a bad call.”  Mr. Harper thanked the Council for allowing him to speak and he will respect any decision they make.  
4)
Bob O’Brien, a resident of Lebanon, also spoke to the issue of Resolution 09-1439.  Mr. O’Brien supports the right to bear arms for every American; with limitations.  Mr. O’Brien stated currently guns are not allowed in schools because of children; and added there should be no guns allowed in Don Fox Park, because that specific park is unique and there are many children who go there.  He pointed out that you cannot legislate good behavior on the part of criminals.  Mr. O’Brien asked the question, “If a policeman is going into Don Fox Park, and he sees an individual with a gun, the officer would instantly know that it is illegal, and he has no doubt in his mind that he needs to be careful.  If however, you do allow permits in Don Fox Park, his officers will come into the park and they might see an individual with a gun and what do they do?  They think; they doubt; they have doubts in their minds and that can cause some bad situations.  It could cause some bad situations for the Police Department; as well as many of the children there.”  Mr. O’Brien clarified he was not speaking to the overall presence of guns, but, specifically, to the presence of guns where children are present; and more specifically, to the presence of guns at the Don Fox Park. 
5)
Wesley Jones, of 306 South Maple in Lebanon, thanked the Council for having this forum open to the citizens.  Mr. Jones read a statement regarding Resolution 09-1439, which began, “It seems to me, that the proponents of opting out of the new law, while sincere, are making their arguments based primarily on emotion.  Perhaps a brief history of Tennessee’s actions regarding the 2nd Amendment could help shine some light on this issue.  It wasn’t all that long ago that for a citizen in this state to bear arms was solely at the discretion of the local Sheriff.  This meant, depending on where you lived, and who your sheriff was at the time, you may or may not be able to exercise your constitutional rights, depending on the whim of that officer.  This could mean that the permit was yours for the asking; it could mean that if there was no trouble in your background you could have one; if you had a reasonable need, such as transferring money for a business, might be a good idea in his eyes.  In some cases, you had to be friends with the man.  The State decided to consolidate and clarify the laws for all the citizens of the State.  When they did so, they decided the law would be a “will issue law.”  So, only people that had something in their background that would prohibit it being a good idea were excluded; and anyone else was going to be allowed.  It would be “will issue.”  This led to quite a debate; to which the detractors voiced the argument that citizens carrying arms would lead to blood in the streets.  Cases of road rage would turn into shootings and innocent victims.  Innocent people would die needlessly.  This didn’t sound too far fetched, we didn’t know for certain what would happen.  But, the law passed and now we know for a fact, that none of the bad things happened.  It’s not even debatable.  It’s been quite a number of years and the statistics played it out.  All the horror stories failed to come true.  Not only that, but every time the law has been amended---not this latest one with guns in bars, as they like to call it---but several years ago many of you might recall, when the law was first passed, you could not carry anywhere where alcohol could be bought or sold.  This meant the mini-market in the middle of the night; it meant the 24 hour grocery store; if liquor was there, guns were not allowed.  This was rolled back.  The arguments were very much the same--guns and alcohol don’t mix.  If you allow people with a gun into a store where they could possibly even get beer, they are going to get back in their pickup truck, get drunk with a gun on their hip; and there will be blood in the streets and death and mayhem will ensue.  Once again, it did not happen.  It did not materialize.  We need not hypothesize about this.  It did not take place.  In fact, in Tennessee and this country at large, the fears have seldom been realized to the point of being a statistical anomaly.  There’s very few incidences where crime has been increased at all—or needless deaths or accidents.  In the case of our parks and our children therein, and having an increased danger posed by the very presence of guns on fellow citizens, this too is emotion in lieu of reason.  The mere presence of side-arms poses no increased risk to our children.  If we truly believed that, then we would all live in cringing fear of policemen in our schools.  We don’t.  If that sounds like I’m being ridiculous---and it should---ask yourselves why?  Why would that sound ridiculous, if the mere presence of a gun where children are increases danger; wouldn’t we be far better off having our policemen locking their guns safely away in their cars, before they came near our children?  The answer is emotion; not reason.  We link our officers---almost all of us, have been taught to love and respect our policemen, as we should.  We respect the work they do for us.  We respect the danger they put themselves in for us.  But, that’s emotion.  Where is the evidence of any kind, during all of these discussions, and during the years that this debate has gone on, that danger has been seen realized in our streets?
6)
Charlie Morgan, of 447 Plantation Boulevard in Lebanon, is here tonight with his bride Margie.  He is a grandfather and a hunter.  He had a unique situation last year.  Thanks to the new Tennessee Wildlife laws it was possible for him to shoot two deer in one minute.  He told the story to illustrate that he likes guns and has used them all his life.  He has guns in his house, to protect him and his house.  He does not, however, carry a handgun anywhere.  After 65 years on this earth, he has never encountered a situation where he has seen the need to pack a handgun anywhere; because he has policemen around him.  Mr. Morgan realizes there are people who feel threatened.  He does not feel threatened anywhere he goes; so he doesn’t pack a handgun anywhere.  Mr. Morgan did elude that if someone broke into his home, he would lay them low to protect his family and his life.  He emphasized again that he does not see the need to carry a handgun anywhere, especially the Don Fox Park; however, if something erupts over the next few weeks, months, or years he will come back to address the Council once again.
**********
Communication from Mayor:

Mayor Craighead thanked all the citizens for their comments regarding both sides of the issue of prohibiting guns in public parks.  It is an important issue, and people have strong opinions on both sides.     
**********
Reports from Mayor Pro Tem / Committees / Aldermen / Officers:

1) Councilor Alex Buhler requested a work session regarding the chipper service.  After discussion of time and date it was decided to have a work session regarding chipper service on September 1, at 5:00 p.m. prior to the Council Meeting; and a work session regarding sidewalks on September 15, 2009, at 5:00 p.m. prior to the Council Meeting.  

Councilor Buhler questioned the mechanism for department heads to use the line item budget.  Commissioner Lee advised Councilor Buhler before any expenditure is made, the department head is supposed to requisition the item, per the Council’s line item budget, to ensure that they don’t exceed the line item budget amount before the fact; and therefore need a line item transfer after the fact, again, per the Council’s line item budget.  After much discussion regarding the current system and a proposed work session, it was decided Commissioner of Finance and Revenue Russell Lee will poll the Council regarding a future work session on the line item budget.  
2) Councilor Kevin Huddleston thanked the Mayor and Police Department for everything that was done for his friend Chris Price, who was killed in a motorcycle accident recently.  Councilor Huddleston requested prayers for the Price family.
Councilor Huddleston asked Commissioner Weeks to see if something can be done about the hours of operation at Horizon Concrete, and the noise at all hours of the night.  This has been an issue for quite some time; and needs to be addressed.  Commissioner Weeks has had the noise levels measured and Attorney Wright pointed out there is a noise ordinance.  Councilor Huddleston asked Attorney Wright to look into it and see if there was any legislation that could aid the neighbors, who have had to suffer from this situation far too long.  Councilor Huddleston would be glad to sponsor any legislation that would help these people.  Councilor Barry pointed out it could be considered public and private nuisance.  Commissioner Weeks had Codes Director Patsy Anderson go out to measure the noise levels and the man at Horizon has been told to move his operation to his site at Beckwith Road.  However, it appears now, that something happened and they have gone back, so Commissioner Weeks will check into this again.
Councilor Huddleston suggested the City look at other banks in the City of Lebanon to transfer payroll to a local bank.  He feels that a work session is in order to discuss moving the City money and see what other banks have to offer.

Councilor Huddleston discussed meeting with City Planner Magi Tilton and some citizens who live on Trousdale Ferry, who would like to be incorporated into the City.  He requested Ms. Tilton meet with them to see what can and needs to be done.

3) Councilor William Farmer suggested prior to September 1, Commissioner Baines and Commissioner Lee do some work to get ready to bid proposals for supplemental support for chipper service, as well as, what it would cost to totally replace the department with outside service by a private industry.  He advised the City may have to look at how to get the money if this becomes necessary.
Discussion was held regarding mowing of City facilities.  Mayor Craighead advised the contractor who had been previously awarded the contract did not have the manpower and was unable to fulfill the obligations of all City facilities; therefore, the City will need to readjust how this is done; the 10 day mowing cycle was creating more work for the business than they were able to fulfill, especially at the cemetery; because the weed eating and trimming on a 7 day cycle was done every other time, but a 10 day cycle meant weed eating and trimming every time.  Mayor Craighead has asked the contractor to continue to mow City Hall and the Police Station, which he has agreed to do.  Councilor Huddleston questioned how the mowing will get done.  Mayor Craighead advised, for the time being, Parks and Recreation will mow the Don Fox Park and city workers will handle the cemetery.  The City will have to bid out the mowing again.  
Councilor Farmer asked Commissioner Weeks to come to the microphone.
Councilor Farmer:
This time last year, maybe it was September or October, it was in this area at least, we first met with the Core Tech people and I attended some meetings; and the joint County and City committees, pledged and put to the side, $150,000.  You correct me if I’m wrong, you were at those meetings.  We passed through a grant, or spoke for a grant, down at that State---which is still on hold, if I understand correctly.  What I wanted to know, it was my understanding from what I had heard, that you were looking into some matters back in the spring.  And it was to see whether they are going to—getting knowledge about them---if I understood correctly what you were doing.  That’s one of the things I’m going to ask you to tell us—about what CoreTech is or isn’t.  And the reason I’m doing that is that we’ve still got that $150,000 that’s sitting there.  So, if they are not going to be able to use it, or if they are not going to be viable to use it---and I don’t know that they are or they’re not---but, I do think we need to visit that so that we can look at it to see whether it should be taken and put back into the--- not be put on hold—which I think it’s now not being spent, but it’s in Mr. Russell Lee’s control.  So that if someone else comes in here we don’t have the problem of “where did we get that money?”  Do you understand what I’m concerned about there?  And what I need for you to do--- if you would, at the next meeting, not now---I’d like for you to tell us at the September 1st meeting.  You did some investigation or review, I believe, on CoreTech, is that correct?

Commissioner Weeks:
That’s correct, but let me just say this.  There is still an open case involving CoreTech.  So, I’ll be glad to sit down and talk with you, but it will have to be---you ask the question and I will tell you whether I can answer it or not.  Now, Andy went---

Councilor Farmer:
Andy was also with you.

Commissioner Weeks:
Andy looked on behalf of the City, as far as what the City’s involvement was and what their involvement was.  That’s not what I was doing and that’s not what I’m doing now.  Andy is looking after you.  I’m not.
Councilor Farmer:
He is?

Commissioner Weeks:
Right.

Councilor Farmer:
Good.  Well, would it be possible for you to report on what you can report on maybe in writing on September 1st?  That’s the question.
Commissioner Weeks:
You ask the questions and I’ll answer them if I can answer them---just whatever you want to know.  I mean, I don’t want to get out here and give you information, unless you ask for it.

Councilor Farmer:
Okay.  Well, I’m trying to see whether that $150,000 ought to remain tied up, is what I’m trying to say.

Commissioner Weeks:
That’s a decision this body is going to have to make, but I---

Councilor Farmer:
I know, but it’s been there about a year and I want to know where they stand.

Mayor Craighead:
That’s not this body’s decision—

Councilor Farmer:
No, but it is part of our money, Mayor.

Mayor Craighead:
No, but it’s not this body’s decision to make.  I haven’t heard of anything going on with CoreTech here either; so, if they need that money for a project, I’m sure---

Councilor Farmer:
Well, I’ll try to send you some questions.

Commissioner Weeks:
That will be fine.

Councilor Farmer:
And maybe you can report to the whole Council on what you can report on, and Mr. Wright also, by September 1?

Commissioner Weeks:
How many questions are you going to ask; because you may have to put a table up here, because I’m not going to stand up here all night?
Councilor Farmer:
No, we’ll make you comfortable, or try to.

4) Councilor Haywood Barry sent Commissioner Lee an e-mail concerning whether the City was receiving any payments in lieu of taxes, and if so, how much?  Councilor Barry has not received a response.  Commissioner Lee apologized that he had not responded; however, he stated, we get something from the TVA through the State, if that is what the Councilor is referring to.  Councilor Barry stated he was referring to all utilities that have any properties within the City of Lebanon; because as Councilor Barry understands the law, we are supposed to receive payment from them.  Councilor Warmath understood Middle Tennessee bought out most of our plants.  Commissioner Lee responded the only one we get, other than our own utilities, is the one that comes from TVA that comes through the State.  Councilor Barry would like to see a list once Commissioner Lee gets the line items all lined up.  Councilor Warmath stated those little areas that the Middle Tennessee took when they bought our electric system, pay in lieu of, so, there is some revenue that comes through.  Councilor Barry just wondered how much it is and if they are paying like they should be.
Councilor Barry was confused by the money under “Founders Day.”  Councilor Barry asked what we have to do to get that money out of Founders Day?  Would we have to amend the budget?  Commissioner Lee responded no, and that was the reason for putting the money in there under Founders Day; because there are no Founders Day activities; therefore nobody has access to that account.  But if it was not in the budget, then we would have to find a way to fund it.  Commissioner Lee advised it was put in there due to time restraints at that final meeting where the Council requested adding $50,000 to the Senior Citizens’ Center and $16,000+ to the other previously funded non-profit agencies.  Due to Councilor Farmer’s concerns about meeting all the legal requirements for those who have requested donations from us and when we have met those requirements, it is a simple process if approved by the Council to move by line item transfer to remove that block of funding to the specific line items to make the contributions to those entities.

Councilor Warmath asked Attorney Wright to simply draw up an ordinance.  She explained the Council learned of the requirements for the 501C3’s and the Council has an obligation, if so inclined, to specify what the funds can be used for.  She added, “At the point we did the budget, we were doing good just to get the budget passed, and we had put it in that one line item.  Now, Andy, if you’ll do a resolution bringing it out, the $50,000 goes to the Seniors and we have to decide if it’s going to have any kind of funding directives to it, and then the $16,000 goes over to the same funding it went last year.  So, I think it’s an ordinance, and if you want to bring up a generic one, and then we can amend how we want it spent, right here on the floor, we could do that.”  Commissioner Lee agreed it is by ordinance and if that is the will of the Council, he can do that.  All agreed.
Councilor Barry explained Resolution 09-1439, which he sponsored.  He advised, “Since I am basically the cause for the resolution being on here tonight, for the guns in the park, the reason I did that—and I’ve told all the people that I have talked to that I honestly had not made up my mind one way or the other on that---but, I have had letters from the Lebanon Special School District and had information from the Wilson County School people and had other people calling me; and they seemed to think well maybe we were just not going to do anything.  And they felt like they deserved the City body to do something one way or the other.  He told them he is a handgun carry permit holder too.”

Councilor Barry understands that most people have a deep appreciation for the Constitution of the United States and all the amendments thereto.  He honestly didn’t see it as an infringement on the Constitution in any way.  After some discussion, Councilor Barry wanted to make it clear he was not trying to duck any issues.  One thing that troubles him though, is that the Attorney General of our State has said there are two, basically, conflicting statutes in Tennessee.  One, is the one that they passed allowing handguns in public parks and other places; and the other one, which is still on the books, is the one regarding schools, and whether or not the schools uses---key word being “uses”---it doesn’t say it has to belong to the school or anything else.  The other statute says if the school is using that facility, whether it be a baseball park, or football park, or this park over here, then nobody, even with a handgun can carry in that.  So, the confusion is, how would our police be able to tell if someone is using it---or not using it when they come in with a gun.  And we have to put signs up either way, whether we are going to have guns there or not; the City is going to have to go to the expense of doing the signs.  At least, that’s the way Councilor Barry has read the statutes.  Councilor Barry added, “So, the one thing that troubled me---we would not be able to really and truly enforce this law.  And when the County---last night I was over there and listened—I wish some of the people had a chance to speak, like they had a chance to speak here tonight, but apparently they have a closed kind of system, and don’t allow speaking, but I’m glad we don’t.  I was impressed by what everybody had to say here tonight.”  
Councilor Barry honestly doesn’t believe any of the handgun carry permit holders are going to be at the Don Fox Park trying to shoot children, but the trouble is---how are the police going to be able to enforce this law?  Councilor Barry pointed out that Sheriff Ashe didn’t say much other than whatever the County Commission votes on he will enforce.

5) Councilor Kathy Warmath discussed the overgrowth of the stump in the creek at Cook Drive.  She asked Commissioner Baines to have someone do some clean up work and take care of this problem, if the tree could be killed that would probably take care of the situation; also some of the limbs that have been cut are lying near the creek which would be another issue.  She also asked the Commissioner to include that area for mosquito spraying; and asked what the current procedure is for mosquito spraying.  Councilor Warmath suggested Carver Lane, which is covered up due to the lay of the land.  Commissioner Baines advised the mosquito fogger was run last week; basically, staff is responding to complaints.  Councilor Warmath went by Home Depot last week, she stated you can buy a larvicide for about $10, it doesn’t kill the grown mosquitoes but it keeps them from reproducing.

Councilor Warmath reminded everyone that we need to start looking at funding options.  She has some information she will be providing the Council in the near future.  Retail is shifting so the City needs to go back and look at some of the things we are doing and not doing.


Councilor Barry remarked the County had proposed an impact fee of $8,000, which did not pass.

Councilor Warmath is concerned how holiday pay is paid.  It is her understanding from MTAS that when an employee works a holiday, they should get straight time and holiday pay in addition to straight time.  Councilor Warmath feels it should be done consistently throughout the City for each department and it should be done the way MTAS says it should be done, which is straight pay for the day you work, and the holiday you can take it or be paid for another day, or however, you want to do it.  She was concerned that some people were getting paid one way and some another.  Commissioner Lee asked for clarification, did she say some people got paid time and a half and some didn’t.  She responded by saying that was her understanding.  Commissioner Lee stated it should be the same for everybody.  Commissioner Lee explained under the overtime under FSLA, overtime at time and a half is only required to be paid if you work more than 40 hours a week; so if it’s the 5th day of the week and you have 40 hours in, it wouldn’t be at time and a half, and you would still get your holiday pay; because it was a holiday.  Councilor Warmath added if it puts you over 40 hours, yes.  Commissioner Lee replied, “If it puts you over 40, the overtime requirements kick in and then it is what it is.”  Councilor Farmer asked Commissioner Lee to report back to the Council by September 1.  Commissioner Lee confirmed.

Councilor Warmath has a list of questions to ask the banks to find out if they are in the Municipal Collateral Pool, if they took TARP money; because there are some fundamentals you want to ask about a bank; regardless of what their charges are.  Commissioner Lee asked Councilor Warmath to send the list to him again.  Commissioner Lee stated if they are not in the State Collateral Pool, the collateralization requirements are very stringent and it necessitates a bunch of paperwork if they are not in that pool.  Councilor Barry asked if it were good or bad if they took TARP money.  Councilor Warmath explained it just means that they have a commitment to the Federal Government that will supersede anything we can do.  

**********
New Business:
Council approval of a Certificate of Compliance for a Retail Package Store (applicant Robert North (Executor) – Estate of Joyce White North; West Main Wine & Spirits, LLC; 512-B West Main Street), by Russell Lee, Commissioner of Finance and Revenue.

Commissioner Lee reported the current holder of the license is deceased and her husband is the Executor of the estate; and in that capacity he has the right to apply for the license.

Attorney Wright advised State law permits us to issue Certificates of Compliance to package stores that are owned by a corporation if the officers or the person or persons in control of that corporation, meet all of our local guidelines for the issuance of that Certificate of Compliance.  This was a one person LLC owned by Ms. Joyce North.  As the Executor of Ms. North’s estate, her husband Mr. North is now in control of the corporation.  So, he is asking to issue the Certificate of Compliance to the LLC, West Main Wine & Spirits that is now under the control of Mr. Robert North, Executor of Ms. North’s estate.  The background check was completed and approved by the Police Department.
Motion was made by Councilor Farmer, seconded by Councilor Huddleston, to approve the Certificate of Compliance for West Main Wine & Spirits.  Motion carried unanimously.  Certificate of Compliance was approved for West Main Wine & Spirits.

**********
Council confirmation of Rob Cesternino’s appointment to the Board of Zoning Appeals, by Mayor Philip Craighead.

Attorney Wright advised under State Law the members of Zoning Appeals, the Mayor nominates and the Council confirms.

Motion was made by Councilor Warmath, seconded by Councilor Barry, to confirm Rob Cesternino’s appointment to the Board of Zoning Appeals.  
Councilor Warmath believed that the confirmation happens regardless.  Councilor Farmer pointed out that in the past the Council refused to confirm one of Mr. Fox’s appointments.

Councilor Barry asked the gentleman to stand up.  Councilor Barry recognized him from coming to the Council Meetings on several occasions as an interested citizen of what the Council does and sometimes what it doesn’t do.

Councilor Farmer passed out a sheet of information to the Council concerning a matter that is in the U.S. District Court, which had to do with confidential information.  Councilor Farmer summarized the information saying that Mr. Cesternino and his partner Mr. Chris Sawyer were under a restraining order regarding the International Security Management Group.
Motion was made by Councilor Warmath, seconded by Councilor Barry, to suspend the rules to speak with Mr. Cesternino.  Rules were suspended by unanimous consent.  
Rob Cesternino explained, “I was a member of an LLC, my business partner was Chris Sawyer.  I was living in Seattle at the time.  He was living in Nashville.  We decided to open our own shop; and my business partner also left a company that was also here in Nashville.  When he left, he had what is referred to as a non-compete.  And when I lived in Seattle---because I was a member of the LLC, they took action against Chris for what they alleged to be a violation of the non-compete.  I was actually living in Seattle at the time.  We actually settled; there was no judgment.  So, that’s how it was.  Because I was a member of the LLC, I was adjoined and I was brought from Seattle to just speak to my knowledge of Chris’ actions in Nashville at that time.  Both companies are both operating in Nashville with no restrictive covenants whatsoever.”  
Mayor Craighead stated Mr. Cesternino provides security for Cumberland College.  Mr. Cesternino advised he has a lot of clients in Middle Tennessee and they are growing pretty well.  Councilor Farmer asked if one of the questions was whether confidential information had been passed; Mr. Cesternino agreed that was a question.  Councilor Warmath asked if the disposition of the case had been resolved.  Mr. Cesternino advised it was resolved and settled out of court almost three years ago.  
Councilors voted as follows:

Buhler:
yes

Huddleston:
yes

Farmer:

no

Hayes:

yes

Barry:

yes

Warmath:
yes

The Main Motion carried by majority vote.  Rob Cesternino’s appointment to the Board of Zoning Appeals was confirmed.

**********
Ordinance No. 09-3575, first reading, to approve the contract between the Tennessee Department of Transportation and the City of Lebanon to realign Maddox-Simpson Parkway and improve the intersection at S.R. 26, by Chuck Boyett, City/Utilities Engineer.
Motion was made by Councilor Huddleston, seconded by Councilor Farmer, to pass said Ordinance on first reading.  
Councilor Warmath asked if all the right-of-ways had been worked out.  Commissioner Baines replied, “As you know this is a project that has been on our board about eight years or so.  We’ve wanted to move Maddox-Simpson out--- there’s been some accidents out there.  The stimulus funds---that we’ve actually qualified for---we’ve got $1,000,000 worth of stimulus money.  We have to use or lose it.  This is going to be a three lane section –we wanted five, but we are going to get three on the main road at Sparta Pike.  It will move Maddox-Simpson out a little bit further.  I think we only have to acquire three right-of-ways, so it should be a very minor mission.  The neighbors out there are aware, and I’ve talked to a couple of them since then, but no right-of-way has been acquired yet.  None have been acquired yet.”  Councilor Warmath stated that the money the City is putting up is about the same amount of money we needed for the West Main improvements.
Councilor Huddleston asked if it would still end up across from Rick Jones’ house.  Commissioner Baines agreed the location has not changed; however, it will be a signalized intersection.

Councilor Farmer asked if the funds were in the budget.  Commissioner Baines advised the money will come from the Street Construction Fund.  Mayor Craighead advised the City’s input would be 8.2%, which is about $233,000.  This will put a red light, just above Uncle Pete’s Truck Stop.  Councilor Farmer asked if the $233,000 which is our share, would be all that’s required.  Commissioner Baines responded, “To our knowledge, yes, sir.  This is what they have asked us for, and until TDOT says something different, I’m going to go with yes.”
Councilor Huddleston asked what happens to the little strip.  Commissioner Baines replied ultimately it belongs to the City.  We could abandon it or keep it, or we could possibly give it or sell it back to the two adjoining property owners.  The railroad crossing will go away; because you cannot have two railroad crossings that close together.  So, there will be a strip of land there about 100 feet wide, between Uncle Pete’s and the shop.  Councilor Huddleston couldn’t believe Commissioner Baines mentioned giving it away.  Discussion was held regarding the status of the strip.  Commissioner Baines stated that question will come up again; so, it is a fair question.  Mayor Craighead declared, “If it’s worth something; we’ll sell it.  And we’ll sell it for a fair price.”  Councilor Huddleston believes Mr. Norman would use that little strip, if at all possible.  Commissioner Baines advised typically it goes 50/50 to each property owner, unless one doesn’t want it.  
Councilor Farmer asked what the status is; because it has been needed for years.  Commissioner Baines advised because this involves Stimulus Funds there is a lot of red tape and bureaucracy involved; however, some of the design work has been done.  Hopefully, within a year they will begin construction.  Councilor Farmer hoped it could start next spring.  Commissioner Baines replied that would be the very best we could hope for, but again, this would be up to TDOT.  He will keep them advised as it moves along.
Mayor Craighead stated this is part of the Metropolitan Planning Organization (MPO), where we received $1,000,000 to go towards this.  The State is going to step up and help us on the railroad crossings.  Councilor Barry asked if TDOT had bid it already.  Commissioner Baines replied no.  He added it has been designed and will probably be tweaked a little; then they will do the right-of-ways and then the bids.  
Motion carried unanimously.  Ordinance was read and passed on first reading.

**********
Ordinance No. 09-3576, first reading, to approve the Change Order for the Sidewalk Improvement Project 2008-2009, Project # CL08016, by Chuck Boyett, City/Utilities Engineer.

Commissioner Baines advised this is following the procedure for the American Disabilities Act Task Force (ADA).  Councilor Farmer confirmed with Commissioner Baines that the money was in the budget.
Motion was made by Councilor Farmer, seconded by Councilor Hayes, to pass said Ordinance on first reading.  Motion carried unanimously.  Ordinance was read and passed on first reading.

**********
Ordinance No. 09-3577, first reading, to amend various Chapters of the Zoning Ordinance relative to the Residential Zoning Districts that allow churches and other places of worship, by Magi Tilton, City Planner.
Withdrawn prior to Council Meeting.
**********
Ordinance No. 09-3578, first reading, establishing additional standards for churches and other places of worship when considered as a Use on Appeal in certain zoning districts, by Magi Tilton, City Planner.
Withdrawn prior to Council Meeting.
**********
Resolution No. 09-1439, to prohibit handguns in public municipal parks, natural areas, nature trails, campgrounds, or other similar public places, by Councilor Haywood Barry.

Motion was made by Councilor Barry, seconded by Councilor Hayes, to pass said Resolution.  
Councilor Buhler asked Attorney Wright if Don Fox Park and Baird Park could be exempted from this.

Attorney Wright:
Let me make sure we are all on the same page here.  The State law that goes into effect September 1 removes the prohibition of permit holders from carrying guns in public parks.  So, what that means, if you are a permit holder after September 1, under State law, you can carry a handgun in a public park.  What the State law does is give the cities or the local governments---but we’ll talk about just the cities, because it’s affecting us---it gives the City the option of opting out of that law and to continue to prohibit the carrying of any firearms in our parks as it is right now.  This is why there is a September 1st deadline---because as of September 1st --- if we don’t do anything, it will be legal to carry guns in the parks.  Now, can we pick and chose which parks we do it in?  It is my understanding, yes, we can.

Councilor Buhler mentioned the City lease with Walter J. Baird to use their football field for Junior Pro Football.  Councilor Buhler asked how we would be able to determine a school event, if the City uses the baseball fields, football fields, and soccer fields.  Attorney Wright stated if we do nothing, and do not pass this resolution; and it becomes legal to carry handguns in our parks on September 1, the State law that states that if a school is using our parks overrides that; which means, that if it’s a school function and they are using our parks, it would be prohibited to carry a handgun during those functions.  Councilor Buhler asked how it would be posted.  Attorney Wright stated it doesn’t have to be posted---it just is.  Councilor Farmer stated, that would only occur during the functions, when the school is using that park.  Councilor Buhler stated as a former Parks and Recreation Director he has seen things get out of hand two or three times.  

Councilor Farmer questioned the Public Safety Commissioner Billy Weeks regarding the Police and their ability to enforce this law.  As many people have, Councilor Farmer has read the law regarding this and in all due respect, he asked the Commissioner if he could enforce it.  Commissioner Weeks replied no.  Mr. Weeks remarked he is not as worried about the guns that he can see, as the ones that he cannot see.  Those are the ones that concern him the most.  Commissioner Weeks is not taking sides in this issue.  He did point out that the sign at the park will be by the honor system; so, you take that for what it’s worth.  If a criminal has no honor, he will carry a gun regardless.  Commissioner Weeks stated he cannot do a “terry stop,” which is probable cause to search somebody for a weapon, each time someone walks into the park.  


Councilor Farmer thanked everyone who voiced their opinions this evening.  He believes that permit carriers will have a problem, if we pass the resolution or if we don’t, because of the way the Attorney General’s opinion is written.  Councilor Farmer added, “I think this is nice, but I don’t think that it means anything other than posting some signs, that we are going to have to pay for.  And I just believe that it’s unfortunate that we have gotten ourselves into this situation; but we have.”  Councilor Farmer stated Attorney Wright did a good job of writing this.  Attorney Wright mentioned that it was actually the MTAS model and he copied it.  

Questions were discussed regarding driving through parks, driving through ball fields, driving to pick children up from school, having guns in trunks versus on your person, handguns versus rifles and the difference between being legal to hunt in a park or not hunt in a park.  However, Attorney Wright did point out that if you are lawfully hunting, this prohibition will not affect you.  More questions were raised than answered.  Commissioner Weeks stated someone higher up than he would have to answer all these questions; as he has these same concerns.  He will have to ask the Attorney General.


Councilor Buhler brought up the question of how does the opting out affect someone who is carrying a gun in bars.  Attorney Wright informed him this resolution tonight only applies to public municipal parks, natural areas, nature trails, campgrounds, or other similar public places.  

After much discussion about prohibiting handguns in specific places, campgrounds and trails and posting signs in such places, it was decided the resolution is vague.  Councilor Farmer remarked as prosecution attorney he doesn’t believe you could convict anyone on this.  

Councilor Barry understands how everyone feels and stated if you read through all the laws, you will be even more confused.  He read through all of them.  Councilor Buhler said it’s not going to be able to be enforced as it is.  Councilor Barry reminded everyone the major problem is that schools do not feel they can use facilities where people are allowed to carry handguns.  


Discussion was held regarding guns in schools.  Commissioner Weeks advised that schools have their own sets of rules.  Officers are allowed in schools; however, no gun permit carriers are allowed to carry guns in schools period.  Councilor Buhler stated that is because Police Officers have more training than a permit holder.


Councilor Warmath feels the resolution is too distorted because it takes a brush and paints every inch of the City that has a right-of-way.  Councilor Warmath stated, “If I were in that park jogging and somebody attacked me and somebody had a gun that could protect me, I would be applauding them.  I would not be crying because they had been around with somebody.  I’m going to tell you---as a female---and maybe you guys don’t feel the same way, but we don’t have lights down the park, and I don’t think we should encourage jogging after dark.  But if I’m going down there and I am concerned and I don’t think mace is adequate and I do have a permit to carry, I’m going to expect my right to protect myself.  Not my right to carry a gun; but my right to not die.  It’s not the park and the playground I’m talking about.  It’s me as an individual.  Don’t I have the right to not die?  I mean to protect myself, if I so chose to carry?”  There was a reply from Anne Whitefield in the audience who replied, “Non carriers have the same right, Kathy.  Non carriers have the same right.”  

Councilor Huddleston called for the question, to which Councilor Warmath replied, “Wait a minute—ya’ll had plenty to say---I don’t think so.  Two weeks ago, we (Ms. Whitefield) had a nice chat, and I love every one of these people here.  But, I’m just going to tell you, there comes a time when you can’t trust people that aren’t supposed to carry guns, not to.  I’m just saying--- by damn-- if I need help and you’ve got a gun and you’re a permit holder, please help me?  That’s all I’m saying.”  She feels the law protects school children already.  


Councilor Huddleston asked Attorney Wright to explain to everyone what they are voting on.  Attorney Wright reminded them, “This resolution on September 1 when State law starts allowing legal handgun carriers to carry handguns in public parks, if you pass this resolution, you will prohibit this in all of the Lebanon city parks, our natural areas, our nature trails, we don’t own any campgrounds, but if we did, it would apply to that or in the future any campgrounds or other similar public place—it would prohibit the carrying of guns by licensed handgun carry permit holders.”  

Councilor Warmath stated every single piece of public property will need a posting on it.  Attorney Wright added, “And if this was State legislation, it would have a physical note attached to it, because it does require us to post signs—not just one, but---signs at prominent locations, at each one of these locations.” 

Discussion was held about various places guns would and would not be allowed, to which Attorney Wright explained much of that is getting into some very fine areas of criminal law; and there are arguments both ways.


Attorney Wright stated, “In listening to debate on this issue; one of the issues that came up---and I’m sorry I can’t cite the specific part of the Public Act that it came up---but, the issue that came up, was if you had a gun, you were a licensed permit holder and you had a gun, and you drove into the park to drop off or pick someone up, even if this prohibits it, you would not be in violation.”

Councilor Farmer brought up the subject of a father going to his son’s softball game, but not having time to go home to drop off his gun, if he left it in the trunk, would he then be in violation?  Attorney Wright stated he did not believe so.  Councilor Barry, a former Judge in Lebanon, said he would not find him guilty if he were the Judge.  

The question of liability was broached by Councilor Warmath; for example, if the resolution passes, and guns in City areas are prohibited, if a female doesn’t carry under this law, but is hurt by someone unlawfully carrying a gun, would the City be liable; because she was not able to defend herself?  She is curious if this would be a problem; because the law has changed her ability to be protected.  Councilor Warmath feels these are questions that need to be asked.

Councilor Huddleston asked if someone could be held liable in a school.  Councilor Warmath replied yes.  Councilor Barry pointed out that is why the schools may not use City facilities if guns are allowed in these places.


Attorney Wright stated, “Any time you start talking about impugning liability, it all boils down to a negligence standard.  Were we negligent in some manner that caused someone damage?”  He explained that if we opt out, we will have a proactive responsibility to enforce this.   

Attorney Wright informed the Council, “When you vote on this, if you vote yes, you are voting to prohibit guns in our parks.  If you vote no, you are voting not to prohibit guns,” in other words, “you will allow licensed permit holders to carry guns in our parks.”

Councilor Farmer requested a roll call vote.
Mayor Craighead called for a roll call vote.

Councilors voted as follows:

Buhler:
yes

Huddleston:
yes

Farmer:

no

Hayes:

yes

Barry:

yes

Warmath:

no


Motion carried by majority vote.  Resolution was passed to prohibit handguns in public municipal parks, natural areas, nature trails, campgrounds, or other similar public places.
**********

The Regular City Council Meeting of August 18, 2009, adjourned at 7:55 p.m.
**********
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